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gresses held in the Netherlands in 1913, composed of documents which 
are either in French or English and can therefore be readily consulted 
by everybody. We have here the text of the convention of 1912 con- 
cerning the unification of the laws governing bills of exchange, with an 
introduction by the late T. M. C. Asser, and of the opium convention 
signed January, 1912, at The Hague. A bibliography of public interna- 
tional law for the year 1912 (pp. 157-165), while not exhaustive, is 
valuable because it includes a number of doctors' dissertations not 
easily found elsewhere. A bibliography of private international law is 
promised in a future edition. A very welcome feature of the book will 
doubtless be the collection of the official texts of the decisions which have 
so far been rendered by the Hague Tribunal (pp. 246-386) . The need for 
a convenient place where these decisions could be consulted has long 
been felt. A list of all present and former members of the Permanent 
Court of Arbitration is also included. The last two sections of the 
Annual contain, respectively, the texts of the arbitration treaties signed 
by the Netherlands, and a list of international organizations whose 
headquarters are in the Netherlands. It seems a pity that the absence 
of an index — still so frequent in foreign publications — should have been 
allowed to impair the usefulness also of this reference book. 

A. Van H. Engert. 

The Panama Canal Conflict between Great Britain and the United States 
of America: A Study. By L. Oppenheim, M. A., LL.D., Whewell 
Professor of International Law in the University of Cambridge. 
Cambridge: University Press. 1913. pp.57. 

The Panama Canal Controversy: A Lecture Delivered before the University 
of Oxford on October 25, 1913. By Sir H. Erie Richards, K. C, 
K. C. S. I., B. C. L., M. A., Chichele Professor of International Law 
and Diplomacy, and Fellow of All Souls College. Oxford: The 
Clarendon Press. 1913. pp. 48. 

These two brochures by distinguished professors of international 
law at Cambridge and Oxford set forth very clearly and concisely what 
is usually spoken of as the British view of the Panama Canal contro- 
versy, — a view which, however, it should be remembered, is also held 
by a large number, if not a majority, of American authorities on inter- 
national law. Both writers claim that the expression "all nations" in 
Article III, Rule 1, of the Hay-Pauncefore Treaty includes the United 
States, and that therefore that part of the Panama Canal Act of Au- 
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gust 24, 1912, which exempts American ships engaged in the coastwise 
trade from the payment of dues is a plain violation of the treaty. Sir 
H. E. Richards' argument is essentially historical in character, going back 
to the negotiations attending the Clayton-Bulwer Treaty, and showing 
clearly that the United States had always stood for the principle of equal 
treatment, and could have had nothing less in mind when the Hay- 
Pauncefote Treaty was negotiated to take the place of the earlier con- 
vention. To show that there was no change in the status of things when 
the United States became the "practical sovereign" of the Canal Zone, 
he quotes Article XVIII of the Hay-Varilla Treaty between the United 
States and Panama, signed in 1903. This article reads as follows: "The 
Canal when constructed, and the entrances thereto shall be neutral 
in perpetuity, and shall be opened upon the terms provided for by sec- 
tion 1 of Article III of, and in conformity with all the stipulations of, 
the treaty entered into by the Governments of the United States and 
Great Britain on November 18th, 1901." 

Turning to Professor Oppenheim's study we find it remarkable for 
its clear analysis, close reasoning, and comprehensive brevity — qualities 
which secured such prompt recognition of the permanent value of his 
great work on international law. After stating President Taft's position, 
which, he says, was in substance that the United States has granted 
the use of her canal to foreign nations under a conditional most-favored- 
nation clause, he sums up the historical facts under five heads: (1) that 
in 1850 Great Britain and the United States by the Clayton-Bulwer 
Treaty agreed that the Canal should be neutralized and that it should 
be open to the vessels of all nations under conditions of equality; (2) 
that in 1901 the two parties to the Clayton-Bulwer Treaty agreed to 
substitute for it the Hay-Pauncefote Treaty, which stipulated that the 
Canal might be constructed under the auspices of the Government of 
the United States, and that the said Government, subject to the pro- 
visions of Articles III and IV, should have the exclusive right of pro- 
viding for the regulation and management of the Canal; (3) that the 
United States agreed to adopt as the basis of the neutralization of the 
Canal certain rules, substantially the same as those embodied in the 
Suez Canal convention of 1888; (4) that the parties agreed that no 
change of territorial sovereignty or of the international relations of the 
country or countries traversed by the Canal should affect the general 
principle of neutralization or the obligation of the parties under the 
Hay-Pauncefote Treaty; and (5) that when in 1903 the United States 
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by the Hay-Varilla Treaty acquired from the Republic of Panama 
the Canal Zone, she acquired sovereign rights over this Zone and the 
Canal subject to the antecedent restrictions imposed upon her by the 
Hay-Pauncefote Treaty. 

Advancing from these premises, the historical accuracy of which 
it would be difficult to challenge, he moves forward to his conclusions 
with such clear and simple logic that they seem inevitable. 

He then passes on from the general principles governing the case 
to a discussion of the exemption of coastwise vessels from the payment 
of tolls. He points out the fact that the United States uses the term 
"coasting trade" in a very broad and unusual sense, ignoring the dis- 
tinction made by other nations between coasting trade and colonial 
trade. In this connection he says: 

The unheard-of extension by the United States of the meaning of the term coast- 
ing trade would allow an American vessel sailing from New York to the Hawaiian 
Islands, but touching at the ports of Mexico or of a South American State, after 
having passed the Panama Canal, to be considered as engaged in the coasting trade 
of the United States. Being, exempt from paying the Canal tolls she could carry goods 
from New York to the Mexican and South American ports concerned at cheaper 
rates than foreign vessels plying between New York and these Mexican and South 
American ports. There is, therefore, no doubt that in such cases the exemption of 
American coasting trade vessels from the tolls would involve a discrimination against 
foreign vessels in favour of vessels of the United States. 

He draws a sharp distinction between the refunding of the tolls and 
exemption from the payment of tolls. Since other nations would be 
free under the Hay-Pauncefote Treaty to grant a subsidy to their vessels 
by refunding to them the amount of the tolls collected at Panama, 
he admits that no valid objection could be made to the United States 
doing the same thing. He calls special attention to the fact that when 
the first draft of the Hay-Pauncefote Treaty was before the Senate, 
Senator Bard of California moved as an amendment that the United 
States should reserve the right to discriminate in the matter of charges 
in favor of the vessels of her own citizens engaged in the American coast- 
ing trade, but this amendment was rejected by 43 to 27 votes. This is 
a fact which has not often been alluded to in recent discussions of the 
question, and it is of importance as illustrating the position of the 
United States at the time the Hay-Pauncefote Treaty was negotiated. 

Professor Oppenheim's discussion of the relations between inter- 
national law and municipal law is illuminating and to the point. He 
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holds that they are two essentially different bodies of law, but he calls 
attention to the fact that the American courts have laid down two max- 
ims regarding the relationship of the two, namely, first, that inter- 
national law overrules previous municipal law, and, secondly, that munici- 
pal law overrules previous international law. He deduces, therefore, 
the conclusion that the courts of the United States could not pass upon 
the question as to whether the Panama Canal Act was in violation of 
the Hay-Pauncefote Treaty, because if it should be shown to be an in- 
fringement of the treaty, the court would have to hold that the part of 
the treaty with which it conflicted was repealed by the subsequent Act 
of Congress. With reference to the submission of the question to an 
international court of arbitration, he calls attention to the fact that the 
British-Amercian Arbitration Treaty expressly reserves all disputes 
which "concern the interests of third parties." If, he claims, the word 
"interests" is used in a general sense of "advantages," there is no doubt 
that the question concerns the interests of third parties, but if the word 
"interests" means "rights," it can hardly be said that the interests of 
third parties are concerned in the dispute, for the Hay-Pauncefote Treaty 
is one to which only Great Britain and the United States are contract- 
ing parties, but, he concludes, that after all it is a matter of minor im- 
portance whether the United States is compelled by the British-American 
Arbitration Treaty to submit the dispute to arbitration, for, he says, 
"even if she be not compelled to do so, it must nevertheless be expected 
that she will do so. If any dispute is, by its very character, fit and des- 
tined to be settled by arbitration, it is this dispute, which is clearly of a 
legal nature and at the same time one which concerns the interpretation 
of treaties." 

In one connection Professor Oppenheim raises a question which, if 
his interpretation be correct, may yet lead to serious complications with 
England even though the tolls question be amicably settled. He claims 
that the whole of Article III of the Hay-Pauncefote Treaty, Rules 2-6 
as well as Rule 1, is as fully binding on the United States as on any other 
Power. In other words, he claims that the Hay-Pauncefote Treaty 
really secures the neutralization which the treaty professes to uphold in 
principle. It may be seriously questioned whether the effective neutral- 
ization of the Canal contemplated in the Clayton-Bulwer Treaty was not 
virtually abandoned when the Hay-Pauncefote Treaty substituted the 
sole guarantee of the United States for the collective guarantee of the 
great world Powers contemplated in the former treaty. The United 
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States has decided to fortify the Canal, and it would appear that Great 
Britain has acquiesced in our right to do so. While no one will question 
the ability of the United States to guarantee the neutrality of the Canal 
in any war to which the United States itself is not a party, it seems un- 
likely that the United States would consent in a war in which it was 
engaged to permit the other belligerent to use the Canal under any 
circumstances. In fact, with the Canal fortified and used as a naval 
base, it would become the legitimate object of attack on the part of 
the other belligerent, and the United States would of course make every 
effort to defend it. While the present reviewer has expressed himself 
strongly as opposed to the policy of fortification, he regards that ques- 
tion largely as one of expediency so long as England raises no objection, 
and England apparently has consented. In view, therefore, of the 
attitude of England, we do not believe that Professor Oppenheim is 
correct when he states that "the United States, even if she herself were 
a belligerent, has no more rights in the use of the Canal than her op- 
ponent or a neutral power; on the contrary she is as much bound as 
these powers to submit to the rules of Article III, Nos. 2-6, of the Hay- 
Pauncefote Treaty," 

John H. Latane. 



